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DI SSENTI NG OPI NI ON BY ACOBA, J.,
W TH WHOM NAKAYAMA, J., JO NS

In ny view, (1) because Hawai ‘i Revi sed Statutes (HRS)
8§ 291-4.4 (Supp. 2000) pertaining to the offense of “Habitually
Driving Under the Influence of Intoxicating Liquor or Drugs”
(Habi tual DU) was repeal ed, any Habitual DU offense not pending
prosecution at the time of repeal may not be prosecuted under HRS
8 291-4.4, in the absence of a statutory savings cl ause;
(2) assum ng arguendo that the rule which bars prosecution as
af oresaid does not apply if a new statute is a substanti al
re-enactment of the repealed statute, the new statute entitled
“Operating a Vehicle Under the Influence of an Intoxicant” (OU),
HRS 8§ 291E-61 (Supp. 2000), did not substantially re-enact HRS
8§ 291-4.4; (3) in holding that the new statute nust be infused
W th due process requirenents that will render it substantially
simlar to the repealed statute, the nmagjority distorts the rule

of substantial re-enactnent. |In light of these propositions, the

circuit court of the first circuit (the court) ruled correctly in
di smi ssing w thout prejudice the indictnment brought against
Def endant - Appel | ant Kyl e Evan Dom ngues (Defendant) by Plaintiff-
Appel l ee State of Hawai ‘i (the prosecution). Therefore, | would
hold that the court’s June 21, 2002 order to that effect should
be affirmed with respect to Count 1I.

l.

On March 21, 2002, the prosecution filed a three-count
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i ndi ctment chargi ng Defendant, in Count I, with a violation of

HRS § 291-4. 4:

On or about the 9th day of August 2001, in the City
and County of Honolulu, State of Hawaii, [Defendant] did
operate or assunme actual physical control of the operation
of any vehicle while under the influence of intoxicating
liquor, meaning that he was under the influence of
intoxicating liquor in an amount sufficient to inmpair his
normal nmental faculties or ability to care for hinself and
guard agai nst casualty, and had been convicted three or nore
times for driving under the influence offenses during a ten-
year period, and/or did operate or assune actual physica
control of the operation of any vehicle while with .08 or
more grans of al cohol per one hundred mlliliters, or cubic
centimeters of blood or .08 or more granms of al cohol per two
hundred ten liters of breath, and had been convicted three
or nore times for driving under the influence offenses
during a ten year period, thereby commtting the offense of
Habitually Driving Under the Influence of Intoxicating
Li guor or Drugs, in violation of Sections 291-4.4(a)(1)[ﬂ_
and/ or 291-4.4(a)(2)[? of the [HRS].

(Enmphases added.)
On June 4, 2002, Defendant filed in open court a
“Motion to Dismiss Indictnent.” Effective January 1, 2002, the
| egi sl ature had repeal ed HRS § 291-4.4 and enacted HRS 88 291E-
61(a) and 291E-61(b)(4). In relevant part, the notion naintained
t hat because HRS 88 291-4.4(a)(1) and (a)(2) had been repeal ed
prior to the indictnment date, Defendant should not be charged
t hereunder. The record does not reflect why Defendant was not
charged during the al nost five-nonth period between the date of
the all eged offense and the date of the repeal of HRS § 291-4. 4.
On June 4, 2002, the court granted the notion and on
June 21, 2002, the court entered an order dism ssing the

i ndi ctment without prejudice. On June 26, 2002, the prosecution

1 See infra.

2 See infra.
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filed a notion for reconsideration. The court denied the
prosecution’s notion on June 26, 2002.

The prosecution appealed on July 12, 2002. On appeal,
the prosecution argues that the court erred in dismssing the
i ndi ctment inasmuch as: (1) the prosecution properly charged
Def endant under the statute that was in effect on the date
Def endant committed the offense; (2) the court rejected the
prosecution’s request for an extension of tinme to respond to
Def endant’s notion to dismss; (3) HRS § 291E-61(a) and HRS
8 291E-61(b)(4) substantially re-enacted HRS § 291-4.4(a)(1) and
HRS § 291-4.4(a)(2); (4) citation to the repeal ed statute was
consistent wwth the ex post facto rule; and (5) even assum ng,
arguendo, that HRS 8§ 291-4.4 was incorrectly cited in the
i ndi ctnment, such a m stake was a “formal defect that did not
prejudi ce or m slead [Defendant as] to his prejudice.”

1.

HRS 88 291-4.4(a)(1) and (a)(2), under which Defendant
was charged, were in effect on the date of the alleged offense.
However, as indicated previously, those statutes were no | onger
in effect on the date of the indictnent. Rather, HRS 8§ 291E-
61(a) and 291E-61(b)(4) were in effect.® See 2000 Haw. Sess. L

Act 189,“% § 21-22, at 404-05.

8 In exam ning HRS 8 291E-61, only those parts of the statute raised
on appeal are discussed

4 HRS § 291-4 entitled “Driving Under the Influence of Intoxicating

Li quor,” was amended by Act 189 and, as anended, was in effect from
Sept ember 30, 2000 through Decenber 31, 2001. See 2000 Haw. Sess. L. Act 189
(continued...)
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In Queen v. Ah Hum 9 Haw. 97, 98 (1893), the Suprene

Court of the Republic of Hawai ‘i stated that “the repeal of a
penal statute operates as a rem ssion of all penalties for

violation of it commtted before its repeal, and a rel ease from

prosecution therefor after said repeal unless there be either a

clause in the repealing statute, or a provision of sone other

statute, expressly authorizing such prosecution.”® (Enphasis

added.) Thus, “[i]n the absence of clear legislative intent to
the contrary, repeal neans the statute or statutory provision no

| onger exists.” Kaiser Found. Health Plan, Inc. v. Dep't of

4...continued)
Part IV, 8§ 41, at 433. Act 189 amended HRS § 291-4 by increasing the anount
of community service hours required for those convicted of nore than one
of fense of driving under the influence within five years. See 2000 Haw. Sess.
L. Act 189, Part II, & 22, at 404.

HRS 8 291-4.4 entitled, as mentioned, “Habitually Driving Under
the I nfluence of Intoxicating Liquor or Drugs,” was amended by Act 189 and, as
amended, was in effect from September 30, 2000 through Decenber 31, 2001. See
2000 Haw. Sess. L. Act 189, Part 1V, 8§ 41, at 433. Act 189 anmended HRS § 291-

4.4 to include sentencing provisions, requiring, inter alia, the revocation of
an offender’s driver’s license for a m nimum of one year, a m nimm

i mprisonment of ten days, and referral to a substance abuse counselor. See
2000 Haw. Sess. L. Act 189, Part Il, 8§ 21, at 405

Thus, on August 9, 2001, the date Defendant allegedly commtted
the crimes charged, HRS 88 291-4 and 291-4.4, as anmended by Act 189, were in
ef fect.

Ef fective January 1, 2002, Act 189 repeal ed HRS 88 291-4 and 291-
4.4 and simultaneously HRS § 291E-61, entitled “Operating a Vehicle Under the
I nfluence of an Intoxicant” became effective. See 2000 Haw. Sess. L. Act 189,
Part IV, & 41, at 433

5 In Ah Hum the defendant had been charged with conducting a
lottery, in violation of Section 3, Chapter 41, Laws of 1886 in “Police
Court.” 9 Haw. at 97. He noved to dism ss and appealed to the circuit court.

VWhile the nmotion was before the circuit court, the Act of 1866 under which the
def endant had been convicted was repealed. A savings clause in “Section 12"

of “Act 21,” the repealing statute, read, “No suit or prosecution pending for
any offense committed or for the recovery of any penalty or forfeiture
incurred under any | aw heretofore enacted shall in any case be affected by the
passage of this Act.” 1d. at 98. The court also considered a genera

statute, “Section 23 of the Civil Code,” which said, “[No . . . prosecution
pending at the tinme of the repeal of any law . . . shall in any case be
affected by such repeal.” 1d. The Ah Hum court concluded that “[t] hese

statutes mean that no prosecution for any offense commtted in violation of
the law then in force, which prosecution was pending when the | aw was repeal ed
shall be affected by the repeal.” 1d. at 99

- 4-
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Labor & Indus. Relations, 70 Haw. 72, 83, 762 P.2d 796, 802

(1988); see also The King v. Yung Hong, 7 Haw. 359, 363 (1888)

(“Statutes which have been repeal ed (except so far as they relate
to transactions al ready conpl eted under then) becone as if they
had never existed.”). Pursuant to our cases, then, the statutory
provi si ons under whi ch Defendant was charged did not provide a
| egal basis for indictnment.

Were “the repeal of the old statute and the enact nent
of another was clearly intended and expressly stated, [courts]
have no responsibility or authority but to follow and apply the

legislative will as expressed.” State of Mssouri v. Coor, 740

S.W2d 350, 355 (Mb. Ct. App. 1987) (enphasis added) (citing 1A

Sut herl and Statutory Construction § 23.07 at 326 (4th ed. 1985)).

Act 189 clearly stated that “Section 291-4.4, [HRS], is
repeal ed” without qualification. Hence, the legislative will, as
expressed, left no doubt that the crinme of Habitual DU no |onger
existed. This court thus nust “apply the legislative will as
expressed.” 1d.
L1l
HRS 8§ 1-11 (1993), the general savings clause relevant

in the instant case, provides that “[n]o suit or prosecution

pending at the tinme of the repeal of any law, for any offense

commtted, or for the recovery of any penalty or forfeiture

i ncurred under the |aw so repeal ed, shall be affected by such
repeal .” (Enphasis added.) Wth respect to HRS § 1-11

“[ p]rosecution” neans “[a] crimnal action; a proceeding

-5-
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instituted and carried on by due course of |aw, before a
conpetent tribunal, for the purpose of determning the guilt or

i nnocence of a person charged with [a] crine.” Black’s Law

Dictionary 1221 (6th ed. 1990) (enphasis added).

As nmentioned previously, HRS § 291-4.4 was repeal ed on
January 1, 2002. Defendant was indicted on March 21, 2002
pursuant to HRS § 291-4.4, after HRS § 291-4.4 was repeal ed.
Because Defendant had not been subjected to prosecution prior to
the repeal, Defendant did not cone within the general savings
statute of HRS 8§ 1-11. Also, no specific savings clause was
enacted for HRS § 291-4.4 viol ations preceding the repeal of that
stat ute.

The prosecution concedes that Act 189 did not include a
specific savings clause, and that HRS § 1-11, “the general
savings clause for crimnal statutes[,] did not apply in this
case as the case was pending investigation, not prosecution after
the repeal of HRS § 291-4.4[.]” Unless a general savings clause
is applicable or the legislature has enacted a specific savings

cl ause in sone other statute that provides otherw se, "al
prosecutions under the repealed [a]ct should thereafter” cease.
Ah HUum 9 Haw. at 98. The prosecution in this case thus was not
aut hori zed.
| V.
A
Nevert hel ess, the prosecution maintains that it is not

barred from proceeding with the case agai nst Def endant where

- 6-
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there is a “substantial re-enactnent” of the repealed | aw
Assum ng arguendo that despite prior case law and HRS § 1-11, a
substantial re-enactnment exception nmay be applied in our
jurisdiction, a conparison of the relevant statutory provisions
reveals major dissimlarities rather than substantial simlarity,
see discussion infra, between the repealed | aw and the new
statute.
B
In support of its position, the prosecution quotes as

follows fromthe California case of In re Dapper

It is established that the rule which bars prosecution under
a repealed |aw for offenses occurring before repeal does not
apply where there is an outright repeal and a substantia

reenactment, because it will be presumed that the
| egi sl ative body did not intend that there should be a
rem ssion of crimes not reduced to final judgment. \When a

statute, although new in form re-enacts an ol der statute

wi t hout substantial change, even though it repeals the ol der
statute, the new statute is but a continuation of the old
There is no break in the continuous operation of the old
statute, and no abatement of any of the |legal consequences
of acts done under the old statute. Especially does this
rule apply to the consolidation, revision, or codification
of statutes, because obviously, in such event the intent of
the Legislature is to secure clarification, a new
arrangenment of clauses, and to delete superseded provisions,
and not to affect the continuous operation of the |aw.

In re Dapper, 454 P.2d 905, 908 (Cal. 1969) (enphases added)

(citations and internal quotation marks omtted). In re Dapper

hel d that a defendant’s convictions under certain sections of the
Muni ci pal Code of San Diego were invalid because the old sections
had been repeal ed and had not been substantially re-enacted by
any provisions in the new code.

In applying its ruling, the California Suprene Court

exam ned each section of the nunicipal code, individually, under

-7-
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whi ch t he defendant had been charged. It upheld those
convi ctions charged under the sections of the repeal ed code that
had been substantially reenacted. 1d. at 909-10. As to these

convictions, the court found that those “sections [were]

virtually identical.”® 1d. at 910 (enphasis added). The

California court did not uphold those sections of the code in
whi ch “neither the prohibitions nor the purpose” of the section
was reenacted. 1d.’ Even were the exception of substantial

reenact nent recogni zed, In re Dapper does not sustain the

prosecution’s position inasnuch as, as discussed infra, the

rel evant sections in the new statute, HRS § 291E-61, are not

6 The California Supreme court explained that the repeal ed section

stated that, “[i]t shall be unlawful for any person to dump or throw rubbish
of any kind upon any lot or tract of land . . . except by the written

perm ssion of the City Council; and it shall be unlawful . . . to place or
allow to be placed, or allow to remain on any prem ses . . . such rubbish

wi t hout the written perm ssion of the City Council.” |In re Dapper, 454 P.2d
at 910 n.4. According to the California court, the new statute simlarly
read: “No person shall dump or throw rubbish of any kind upon any | ot or
tract of land . . . except by the witten perm ssion of the City Council; and
no occupant or owner of any prem ses shall place or allow to be placed, or
allow to remain on said prem ses such rubbish without the witten perm ssion
of the City Council.” 1d.

7 Specifically, the court exam ned section 55.35, determ ning that

the statute at issue was not substantially reenacted. 1d. at 909. Section
55.35 “made it unlawful to allow any ‘vacant |and, yard or premi ses’ to ‘be
overrun or overgrown with noxious or dangerous weeds.’” |d. Section 27.05a
the new statute, states that “‘[a]ccumulations of . . . weeds . . . shall not
be permtted to remain . . . in any court, yard, vacant |ot or open space,’
and that ‘[a]ll weeds . . . when same endangers property . . . shall be cut

»

down and renoved Id. (ellipsis points in original). The California
court reasoned that “[a]lthough section 27.05a requires that ‘weeds’ be cut
down only when property is endangered, repealed section 55.35 required that
‘noxi ous’ weeds be cut down, whether or not the weeds are dangerous. The
phrase ‘'noxious weeds’ has a meaning distinct and different from ' weeds

(whi ch) endanger property.’” 1d. (ellipsis points in original) (enmphasis
added). The California court also exam ned the purpose of the provisions of
section 27.05a which was “to prevent fires.” 1d. As such, “any
‘accunul ati ons’ of weeds—-that is, cut-down or | oose weeds—-and other | oose
items are prohibited, while growi ng weeds are prohibited only when they

endanger property. In contrast, section 55.35 contained no mention of cut-
down weeds, but did prohibit certain types of growing weeds.” Id. (enmphasis
added) .

- 8-
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“virtually identical to [HRS § 291-4.4,] the repealed statute.”
Id.®
V.
Those sections inplicated in the charge brought agai nst
Def endant mnmust be exam ned in deciding whether the court was

correct in dismssing the indictnent. See State v. Kalama, 94

Hawai ‘i 60, 64, 8 P.3d 1224, 1228 (2000) (providing that the
interpretation of a statute is a question of |aw subject to de

novo review); State v. Detroy, 102 Hawai ‘i 13, 20, 72 P.3d 485,

492 (2003) (subjecting questions of lawto the right/wong
standard of review). On August 9, 2001, the now repeal ed statute

regardi ng Habitual DU, HRS § 291-4.4, provided as foll ows:

(a) A person commts the offense of habitually
driving under the influence of intoxicating |iquor or
drugs if, during a ten-year period the person has been

8 While In re Dapper referred to Sekt v. Justice's Court of San

Raf ael TP., 159 P.2d 17 (Cal. 1945), that case did not involve an outright
repeal of a statute but a 1943 amendnment to a “section 182" of the California
Penal Code. By virtue of the amendment, “the degree of the crinme was changed
to either a m sdemeanor or felony, dependent upon the punishment inmposed, and
became triable in the superior court [rather than the ‘justices court’] upon
the filing of an indictment or information [as opposed to a ‘conmplaint’].”
Id. at 19. The California court noted that “[b]y the 1943 anmendnent the
Legislature in no way changed the constituent elenments of the crime of
conspiracy, but it did change the maxi mum punishment[.]” [|d. at 18. The
def endant appeal ed on the ground that he had been charged by conplaint with a
m sdemeanor under the old statute and “that the 1943 amendment to section 182
changi ng the grade of the offense operated as a repeal of the section as it
read prior to the amendnent; . . . that as a result the [lower] court has no
power to carry into effect or enforce its judgnment.” |d. at 19

The California court rejected the appeal on the ground “that
included within the word ‘information’ are all m sdemeanor prosecutions.”
at 21. However, it went on to support the same conclusion on another groun
that is, “that the anmendnent of section 182 of the Penal Code was not of a
repeal of the type to bring into operation the common-law rule that the repea
of a crimnal statute, without a saving clause, operates to term nate all
pendi ng prosecutions.” 1d. 1In so doing, it was concerned with “the exact
situation here present [sic] the |l egal effect of an amendatory act increasing
the punishment[,]” id. at 23, on which it acknow edged “there is a conflict of
authority[,]” id. In concluding “that the old | aw should apply to offenses
commtted before the effective date of the amendment[,]” id., the court noted
that “[t]he constituent elements of the crime have never been changed[,]” id.,
a situation that indisputably is not the case here. See discussion infra.

-9-
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convicted three or nore times for a driving under the
influence offense; and

(1) The person operates or assumes actua
physi cal control of the operation of any vehicle
whil e under the influence of intoxicating
liquor, meaning that the person is under the
influence of intoxicating liquor in an ampunt
sufficient to inpair the person’s normal menta
faculties or ability to care for oneself and
guard agai nst casualty;

(2) The person operates or assunes actual physica
control of the operation of any vehicle with .08
or more grams of al cohol per one hundred
mlliliters or cubic centimeters of blood or .08
or nore grans of alcohol per two hundred ten
liters of breath; or

(3) A person operates or assumes actual physica
control of the operation of any vehicle while
under the influence of any drug which inmpairs
such person’s ability to operate the vehicle in
a careful and prudent manner. The term “drug”
used in this section shall mean any controlled
substance as defined and enunmerated on schedul es
I through IV of chapter 329

(b) For the purposes of this section, a driving

under the influence offense means a violation of this

section or section 291-4, 291-7, or 707-702.5, or violation
of laws in another jurisdiction that requires proof of each
el ement of the offenses punishable under either this section

or section 291.4, 291.7, or 707-702.5 if commtted in
Hawai i .

(c) Habitually driving under the influence of
intoxicating liquor or drugs is a class C felony. In
addition to any other penalty inmposed, a person convicted
under this section shall be sentenced to:

(1) Revocation of driver’s license for not |ess than
one year; and

(2) Not | ess than ten days inmprisonment of which at
| east forty-eight hours shall be served
consecutively. No |icense suspension or
revocation shall be inmposed pursuant to this
subsection if the person’s license has

previously been adm nistratively revoked
pursuant to part XV of chapter 286 for the same

act; provided that, if the adm nistrative
revocation is subsequently reversed, the
person’s license shall be suspended or revoked
as provided in this subsection.
(d) Whenever a court sentences a person pursuant to
subsection (c), it also shall require that the offender be

referred to a substance abuse counsel or who has been
certified pursuant to section 321-193 for an assessnment of
the offender’s al cohol abuse or dependence and the need for
appropriate treatnment. The counselor shall submt a report
with recommendations to the court. The court shall require
the offender to obtain appropriate treatment if the
counsel or’s assessnent establishes the offender’s al coho
abuse or dependence

All costs for assessment or treatment or both shall be

borne by the offender.

-10-
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(Enmphases added.); see also 2000 Haw. Sess. L., Act 189 § 21, at
405- 06.

HRS 88 291E-61(a) and (b)(4) were in effect on the date
of the indictnent. HRS 8§ 291E-61 in pertinent part read as

foll ows:

(a) A person commts the offense of operating a
vehicle under the influence of an intoxicant if the person
operates or assunmes actual physical control of a vehicle

(1) Whi |l e under the influence of alcohol in an

amount sufficient to impair the person’s normal
mental faculties or ability to care for the
person and guard agai nst casualty;

(2) Whi |l e under the influence of any drug that

impairs the person's ability to operate the
vehicle in a careful and prudent manner;

(3) Wth .08 or more grans of al cohol per one
hundred ten liters of breath; or

(4) Wth .08 or more granms of alcohol per one
hundred mlliliters or cubic centimeters of
bl ood.

(b) A person commtting the offense of operating a

vehicle under the influence of an intoxicant shall be
sentenced as follows without possibility of probation or
suspensi on of sentence

(4) For an offense that occurs within ten years of
three or nore prior convictions for offenses
under this section, section 707-702.5, or
section 291E-4(a):

(A Mandat ory revocation of license and
privilege to operate a vehicle for a
period not |l ess than one year but not nore
than five years

(B) Not | ess than ten days inmprisonment, of
which at | east forty-eight hours shall be
served consecutively; and

(O Referral to a substance abuse counsel or as
provided in section (d);

An of fense under this paragraph is a class C

fel ony.
(c) Not wi t hst andi ng any other law to the contrary,
any:
(1) Conviction under this section or section 291E-
4(a); or
(2) Conviction in any other state or federa

jurisdiction for an offense that is comparable
to operating or being in physical control of a
vehicle while having either an unlawful al coho
concentration or an unlawful drug content in the
bl ood or urine or while under the influence of
an intoxicant; shall be considered a prior
conviction for the purposes of imposing sentence
under this section. No license and privilege
suspension or revocation shall be inposed

-11-
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pursuant to this section if the person’s license
and privilege to operate a vehicle has
previously been adm nistratively revoked
pursuant to part 11l for the same act; provided
that, if the adm nistrative suspension or
revocation is subsequently reversed, the
person’s license and privilege to operate a
vehicle shall be suspended or revoked as
provided in this section.

(d) Whenever a court sentences a person pursuant to
subsection (b), it also shall require that the offender be
referred to the driver’s education program for an
assessnment, by a certified substance abuse counsel or, of the
of fender’s substance abuse or dependence and the need for
appropriate treatnment. The counselor shall submt a report
with recommendations to the court. The court shall require
the offender to obtain appropriate treatment if the
counsel or’s assessnment establishes the offender’s substance
abuse or dependence. All costs for assessment and treat nment
shall be borne by the offender.

(Enmphases added.)
Vi .

A conparison of HRS 88 291-4.4 and 291E-61 manifestly
denonstrates that this case does not fall within the substanti al
re-enact ment exception (assum ng arguendo it applies) to the
general rul e against prosecution of offenses occurring before
repeal of the statute violated. The term“substantially” neans
“Ie]ssentially; without material qualification; in the main; in

substance; materially; in a substantial manner.” Black’s Law

Dictionary at 1428-29. To “re-enact” nmeans “[t]o enact again; to
revive.” 1d. at 1280. Hence, a statute is “substantially
re-enacted” when the legislature revives a statute in
substantially the same ternms, form or substance as the previous
statute, with only m nor changes which do not alter its essenti al
substanti ve content.

In Natatorium Preservati on Conrm v. Edel stein, 55 Haw.

55, 515 P.2d 621 (1973), the plaintiffs sought to enjoin the

-12-
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def endants from denolishing the Wi ki ki War Menorial Natatorium
Id. at 55, 515 P.2d at 622. Plaintiffs sued for an injunction
because the governor had not formally w thdrawn the |ands that
had been set aside for the Natatoriumand the | egislature did not
have the opportunity to express disapproval to the w thdrawal of
the public lands pursuant to the disputed statutory provisions.
Id. at 57, 515 P.2d at 623. This court was persuaded to enjoin
such denolition because the applicable statutory provisions were

“substantially re-enacted” with “any and all variation being only

in provisions as to the formin which | egislative approval or

di sapproval m ght be expressed” for the setting aside of the
di sputed | ands for a public purpose. 1d. at 60-61, 515 P.2d at
625 (enphasis added).

Simlarly, in State Farm Mut. Auto Ins. Co. v. Mirata,

88 Hawai ‘i 284, 285, 965 P.2d 1284, 1285 (1998), this court noted
that “HRS 8 294-36 was reenacted in substantially the sanme fornf
as the previous statute, HRS § 431:10C 315. A conparison of
these two statutes shows only m nor grammati cal changes, with the

statutes enploying virtually the sane | anguage. See Ah Hum 9

Haw. at 100 (“Where the nethod of procedure under the repeal ed
law i s changed by the new law, different questions arise which
need not be considered here, as the procedure under the Act of
1886 [the repealed statute] is not altered by ‘Act 21’ [the new

statute].”); In re Dapper, 454 P.2d at 910 (upholding a

convi ction where the repeal ed section of a nunicipal code was

-13-
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“virtually identical” and hence “substantially reenacted” by a
subsequent section).
VI,
On their faces, the relevant provisions of HRS § 291E-
61 do not “re-enact” HRS 8§ 291-4.4 “w thout substanti al

changes,”® | n re Dapper, 454 P.2d at 908, but in effect create a

new of fense. These changes, as discussed infra, do not “secure

clarification,” effectuate “a new arrangenent of clauses,” or
“del et e superseded provisions,” id., so as to justify application

of the substantial reenactnent exception. Rather, the

° Def endant’s position is that (1) HRS § 291E-61(b) divests the
sentencing court of its discretion to inpose probation or to suspend part or
all of the sentences by mandating that the offender’s sentence nust be
“wi thout [the] possibility of probation or suspension of sentence”; (2) HRS
88 291E-61(c) and 291E-4(a) add a conviction under HRS § 200-81 (Supp. 1996)
to the Hawai ‘i offenses that qualify for sentencing as a “habitual” OU
of fender; (3) HRS 8 291E-61 defines any conviction obtained in “any other
state or federal jurisdiction for an offense that is conmparable to operating
or being in physical control . . . while under the influence of an
intoxicant,” and, thus, it is much broader than that which had been defined in
HRS § 291-4.4"; (enmphasis added); (4) HRS § 291E-61 converts what had been an
el ement of the offense under HRS § 291-4.4, i.e., that the accused had been
convicted three or nore times of having commtted the requisite prior
of fenses, into a sentencing factor, see HRS § 291E-61(b); (5) HRS § 291E-61
adds restitution to the police for any blood or urine testing as part of the
sentence; and (6) HRS § 291E-61(b)(4) prescribes additional incarceration and
an additional five hundred dollar fine if a mnor was in the vehicle at the
time of the crinme. Inits reply brief, the prosecution does not respond to
the foregoing arguments.

As to Defendant’s first point, the exact paraneters of the
prohi biti on agai nst probation or suspension of sentence as pertaining to the
conviction of a class C felony or the ten-day prison sentence need not be
deci ded. The prosecution argues that “there are no statutory provisions that
al l ow suspensi on of sentence for felony convictions ([HRS 8 706-605
(1998))[.1" It is inportant to note that Act 314, 1986 Session Laws of
Hawai ‘i, del eted suspension of sentence as a sentencing alternative. See 1986
Haw. Sess. L. Act 314 § 14, at 599. HRS § 706-605(1) (1985) read in relevant
part, “Except as provided in section 706-606 and subject to the applicable
provi sion of this Code, the court may suspend the inposition of sentence on a
person who has been convicted of a crime[.]” This court has interpreted the
del etion to mean that “suspension of sentence” is no |onger a sentencing
alternative unless explicitly all owed. See State v. Scott, 69 Haw. 458, 459
n.3, 746 P.2d 976, 977 n.3 (1987). The prosecution argues that because HRS
§ 291-4.4 required “mandatory jail time which is contrary to probation (HRS
Section 706-605 (1993)[,]” prohibition of probation was inplied in HRS § 291-
4. 4.
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nodi fications significantly disrupt “the continuous operation of
the [repealed] law.” 1d. But such “continuous operation” is the
rationalization which allows charges to be brought under the
repeal ed statute even after repeal.
VI,
A

In this regard, | observe, initially, that HRS § 291-
4.4(a) (1) described the offense of Habitual DU as having been
convicted, three or nore tines in a ten-year period, of a driving
under the influence of fense and actual physical control or the
operation of any vehicle “while under the influence of an
intoxicating liquor.” Under HRS § 291-4.4(a)(1) this neans “the
person is under the influence of intoxicating |iquor in an anount
sufficient to inpair the person’s normal nental faculties or
ability to care for onself and guard agai nst casualty.” 1In the
alternative, this elenent may be established by the prescribed
bl ood al cohol |evel or requisite “drug” influence. See HRS 88§
291-4.4(a)(2) and (3), respectively, supra.

In HRS § 291-4.4(a), the operative words describing the
repeal ed of fense of Habitual DU, that is, that “during a ten-
year period the person has been convicted three or nore times for
a driving under the influence offense[,]” define an el ement of
the of fense. These words, however, are omtted fromthe new
of fense of QU as described in HRS § 291E-61. Rather, in HRS

§ 291E-61(b), the determ nation of whether a person has been
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convicted three or nore tinmes for driving under the influence is
i ncorporated into the sentencing provisions of the new statute.

Specifically, HRS 8§ 291E-61(b)(4) states that “a person
commtting the offense of [QUI] . . . shall be sentenced” to the
sanctions prescribed “[f]or an offense that occurs within ten
years of three or nore prior convictions for offenses under this
section, section 707-702.5, or section 291E-4(a)[.]” (Enphasis
added.) Therefore, HRS 8§ 291E-61 does not require that the
prosecution prove as an elenent of the crinme that “during a ten-
year period the person has been convicted three or nore times for
a driving under the influence offense[.]” HRS § 291-4.4(a). As
Def endant argues, HRS § 291E-61 converts what had been an el enent
of the offense under HRS § 291-4.4, i.e., that the accused had
been convicted three or nore tines of having conmtted the
requisite prior offenses, into a sentencing factor under the new
stat ute.

The legislature’s deletion of the requirenent in HRS
8§ 291-4.4(a) that the prosecution prove beyond a reasonabl e doubt
at trial that “during a ten-year period the person has been
convicted three or nore tinmes for a driving under the influence
of fense” significantly alters the definition of the offense. The
new y adopted definition of the habitual offense then, cannot be
said to be “but a continuation of the old” statute. 1Inre
Dapper, 454 P.2d at 908. Undeniably, “the continuous operation
of the [repealed] law,” id., is disrupted inasnmuch as it creates

a new offense, elimnating proof of the fundanental el enent
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previously required for conviction of Habitual DU . HRS § 291E-
61, therefore, does not substantially reenact HRS § 291-4. 4.
B

That the legislature intended that the three prior
conviction condition in HRS § 291E-61 refer to a sentencing
factor rather than an elenent of an offense is substantiated by
subsequent | egislative history. The offense of Habitual DU
codified in HRS § 291-4.4, was effective between Septenber 30,
2000 and Decenber 31, 2001. See 2000 Haw. Sess. L. Act 189,
88 21, 32, 41, at 405, 432-33. That offense required proof
beyond a reasonabl e doubt of the elenent of three prior
convictions. HRS 8§ 291-4.4. As nentioned before, the offense of
QUI, codified as HRS § 291E-61, took effect on January 1, 2002.
See 2000 Haw. Sess. L. Act 189, 88 23, 41, at 425, 433. On the
face of subsection (b)(4) of this statute, the fact of three
prior convictions was designated a sentencing factor.

In 2003, however, the | egislature passed Act 71
amendi ng HRS 8 291E-61 by entirely omtting subsection (b)(4).
See 2003 Haw. Sess. L. Act 71, 8 3, at 125-26. Act 71 becane
effective on January 1, 2004. See 2003 Haw. Sess. L. Act 71 § 7,
at 127. But, Act 71 al so anended HRS 8§ 291E-61 by adding a new
section, now codified as § 291E-61.5, entitled “[h]abitually
operating a vehicle under the influence of an intoxicant”

(Habi tual OQUI).1°

10 HRS § 291E-61.5 (Supp. 2004) provides as follows:

(continued. . .)
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10, . . continued)
Habitually operating a vehicle under the influence of
an intoxicant. (a) A person commts the offense of

habitually operating a vehicle under the influence of an
intoxicant if:

(1) The person is a habitual operator of a vehicle
whil e under the influence of an intoxicant; and
(2) The person operates or assunes actual physica
control of a vehicle:
(A Whi |l e under the influence of alcohol in an

ampunt sufficient to inpair the person’s
normal nental faculties or ability to care
for the person and guard against casualty;

(B) Whi |l e under the influence of any drug that
impairs the person’s ability to operate
the vehicle in a careful and prudent

manner ;
(O Wth .08 or more granms of alcohol per two
hundred ten liters of breath; or
(D) Wth .08 or more grans of alcohol per one
hundred mililiters or cubic centimeters of
bl ood.
(b) For the purposes of this section:

“Convicted three or nmore tinmes for offenses of
operating a vehicle under the influence” means that, at the
time of the behavior for which the person is charged under
this section, the person had three or nore times within ten
years of the instant offense

(1) A judgment on a verdict or a finding of guilty,
or a plea of guilty or nolo contendere, for a
violation of this section or section 291-4, 291-
4.4, or 291-7 as those sections were in effect
on December 31, 2001, or section 291E-61 or 707-
702. 5;

(2) A judgment on a verdict or a finding of guilty,
or a plea of guilty or nolo contendere, for an
of fense that is conparable to this section or
section 291-4, 291-4.4, or 291-7 as those
sections were in effect on December 31, 2001, or
section 291E-61 or 707-702.5; or

(3) An adj udication of a mnor for a |law or
probation violation that, if commtted by an
adult, would constitute a violation of this
section or section 291-4, 291-4.4, or 291-7 as
t hose sections were in effect on December 31
2001, or section 291E-61 or 707-702.5;

that, at the time of the instant offense, had not been
expunged by pardon, reversed, or set aside. All convictions
t hat have been expunged by pardon, reversed, or set aside
prior to the instant offense shall not be deemed prior
convictions for the purposes of proving the person’s status
as a habitual operator of a vehicle while under the
influence of an intoxicant.

A person has the status of a “habitual operator of a
vehicle while under the influence of an intoxicant” if the
person has been convicted three or nmore times within ten
years of the instant offense, for offenses of operating a
vehicle under the influence of an intoxicant.

(c) Habitually operating a vehicle while under the

(continued. . .)
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See 2003 Haw. Sess. L. Act 71, §8 1, at 123.
Al t hough Act 71 is a subsequent anendnent to the two
| aws being conpared in this case, its acconpanying |egislative
hi story confirnms the conclusion that its two predecessors, HRS
§ 291-4.4 and HRS § 291E-61, are not substantially simlar. See

State v. Sullivan, 97 Hawai ‘i 259, 266, 36 P.3d 803, 810 (2001)

(noting that this court has “often held [that] subsequent

| egi slative history or anmendnments may be exanmined in order to
confirm[its] interpretation of statutory provisions” (internal
guotation marks omtted)). The legislature indicated it passed

Act 71 to “create[] a separate offense of ‘habitually operating a

vehi cl e under the influence of an intoxicant’” and to “allow]
juvenil e DU adjudications to be considered prior convictions.”
Conf. Com Rep. No. 18, in 2003 Hse. Journal, at 1707 (enphasis

added) .

10, . . continued)
influence of an intoxicant is a class C felony.
(d) For a conviction under this section, the sentence
shall be either:

(1) An indeterm nate term of imprisonment of five
years; or

(2) A term of probation of five years, with
conditions to include
(A Mandat ory revocation of license and

privilege to operate a vehicle for a
period not |l ess than one year but not
more than five years

(B) Not | ess than ten days inmprisonment, of
which at |east forty-eight hours shall be
served consecutively;

(O Referral to a certified substance abuse
counsel or as provided in section 291E-
61(d); and

(D) A surcharge of $25 to be deposited into
t he neurotrauma special fund

(Emphases added.)
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The conference conmttee found “that a habitually-
i mpaired driver poses a risk while operating a notor vehicle” and

that “[c]harging a habitually-inpaired driver with a felony

offense will serve to deter persons fromdriving while
intoxicated.” Conf. Com Rep. No. 18, in 2003 Hse. Journal at
1707 (enphasis added). The legislature, therefore, apparently
bel i eved that habitually operating a vehicle under the influence
was not a “separate offense” under HRS 8§ 291E-61 (Supp. 2002) as
Habi tual DU had been under HRS 8§ 291-4.4 and, thus, contrary to
the majority’ s assertions, HRS 8§ 291E-61 did not require the
prosecution to “charge” defendants with the class C “fel ony
of fense.”

Hence, the majority’s assertion that Act 71 nerely
“recodi fied” HRS § 291E-61(b)(4) as a “separate offense” and that
the “significance” of this “was to separate the felony offense
fromthe apparent assortnment of petty m sdeneanor offenses
codified in HRS 88 291E-61(b)(1) through 291E-61(b)(3),”
majority opinion at 3-4 n.1, is belied by the conference
commttee reports. As noted, the reports expressly state that
the legislature was “creat[ing]” the “separate of fense” of
Habitual QU in order to “charg[e] . . . habitually-inpaired
driver[s] with a felony offense.” Conf. Com Rep. No. 18, in
2003 Hse. Journal at 1707. Therefore, the legislature’s

intention was not sinply to recodify 88 291E-61(b) (1) through
(b)(3).

-20-



***FOR PUBLI CATI ON* **

The legislative history of Act 71 thus confirns that
the |l egislature intended the question of three prior convictions
to be treated as a sentencing factor, as opposed to an el enent of
an of fense, under HRS 8§ 291E-61. Accordingly, the legislative
hi story of Act 71 verifies that HRS 8§ 291E-61 di d not
substantially re-enact the of fense of Habitual DU under HRS
§ 291-4.4.

I X.
A

Rat her than relying on the prosecution s argunents, the
maj ority advances a proposition not argued by any party or
considered by the court. The majority posits that a charge of a
class C felony under HRS § 291E-61 rests on “aggravating
circunstances [that] nust be alleged in the charging instrunent
in order to give the defendant notice . . . [and] nust be
determned by the trier of fact[,]” mgjority opinion at 17

(quoting State v. Tafoya, 91 Hawai ‘i 261, 270, 982 P.2d 890, 899

(1999) (quoting State v. Schroeder, 76 Hawai ‘i 517, 528, 880 P.2d

192, 203 (1994))*' (internal quotation marks and brackets
omtted), and hence, that “[i]nasmuch as the prosecution is stil

required to prove . . . the three prior convictions . . . [,] the

of fense of habitual DU, HRS § 291-4.4, is substantially

re-enacted in HRS 8§ 291E-61(b)(4)[,]” id. at 18 (enphasis added).

1 Schroeder maintained that the | anguage of his indictment failed to

notify himthat the kidnapping charge included an allegation that he used a
handgun, thus subjecting himto a mandatory mi ni mum prison sentence under HRS
§ 706-660.1. Obviously in Schroeder the statute under which the defendant was
charged had not been previously repealed
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But, Schroeder and Tafoya held that the requirenent that the

def endant be notified of, and the prosecution prove “aggravating
ci rcunstances” is mandated by our constitution s due process

cl ause. Thus the due process rule advanced by the nmgjority
arises only if a due process challenge is raised against an
indictment. Plainly, that rule has nothing to do with an
interpretation of |legislative intent as expressed in connection
wi th an apparent repeal of a statute.

Hence, the question here is not whether the indictnent
fails to inform Defendant of the charge and so viol ates due
process. There is no violation of due process. Under the
i ndi ctment Defendant is plainly informed of the specific statute
-- HRS 8§ 291-4.4 -- and the basis on which he is charged, see
supra, a fact both the parties and the court recogni zed. Here,

the question that nmust first be answered is whether the statute

under which the charges were brought legally exists at all,

because that statute was repeal ed.

The answer, as oft-repeated herein, rests on whether,
in conparing the texts of HRS § 291-4.4 and HRS § 291E-61, the
repeal ed statute is virtually identical to the new one so that
this court is warranted in concluding that the new statute is but

a continuation of the old. See In re Dapper, 454 P.2d at 908,

910. It is obvious that that is not the case here.
Consequently, to dispose of this appeal, the majority nmust reach
beyond t he issues argued bel ow and on appeal and that were

deci ded by the court.
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The majority does so by deciding an i ssue not before
this court. Consequently, the majority purports to decide
whet her an indi ctnment brought pursuant to the new statute, HRS §
291E- 61, under which Def endant has not been charged, can be saved
in the face of a due process chall enge that Defendant has not
brought. The majority then contends that because constitutional
due process requirenents nust be inposed on indictnments under the
new statute, the inposition of such requirenments would nake the
new statute substantially simlar to the repeal ed one. But such
requi renents must be judicially inprinted on HRS 8§ 291E-61
i nasmuch as that statute makes the three prior conviction
condition a sentencing factor rather than an el enment of the
of f ense.

Thus, the nmgjority’s rationale contains its own
infirmty. |If anything, it establishes that the new statute, HRS
8§ 291E-61, nust be judicially inpressed with due process
requi renents because it lacks the condition that the three prior
convictions be proved as an elenment of the offense -- an
infirmty not contained in the repealed statute, HRS § 291-4.4,

i nasmuch as such an elenent is expressly stated therein:
substantiating, indeed, that the new statute is not a substanti al

re-enact nent of the repeal ed one.

B
Assum ng arguendo the rel evance of Tafoya, even the
majority’s own application of that case appears incorrect. The
majority states that “[i]f the prefatory |anguage of HRS § 291E-
-23-
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61(b) (1) through 291E-61(b)(4) were nere ‘sentencing factors’
that the prosecution was not obliged to allege and prove to the
trier of fact, . . . then defendants charged with HRS § 291E-61
of fenses woul d have no idea what the particul ar of fense was that
they were charged with commtting or whether they were entitled
toajury trial.” WMjority Opinion at 17 n.8. The majority
posits what it perceives as a constitutional defect in the
statute itself, HRS § 291E-61. But that issue is not before us.
No due process violation occurred here because Defendant was
charged with Habitual DU under HRS § 291-4.4. Under that
statute, three prior convictions was an el enent of the offense of
Habi tual DU, which required the prosecution to allege and prove
the prior convictions. Accordingly, Defendant had notice that
prior convictions would be “relied on to prove the defendant’s
guilt and support the sentence to be inposed.” Tafoya, 91
Hawai ‘i at 270, 982 P.2d at 899.

The majority concludes that the “prefatory | anguage of
HRS [ 8] 8 291E-61(b) (1) through 291E-61(b)(4) describes attendant
circunstances . . . that are intrinsic to and ‘ennmeshed in the
hi erarchy of offenses that HRS § 291E-61 as a whol e descri bes.”
Majority Opinion at 17 (citation omtted). This is a
m sapplication of the intrinsic-extrinsic analysis. Under HRS
§ 291-4.4, the finding of three prior convictions was an el enent
of the offense of Habitual DU . This is not the case under HRS
8§ 291E-61(a), which described the offense of QU . The finding of
three prior convictions was expressly incorporated under the
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sentencing provisions in HRS § 291E-61(b). Thus, no habi tual
of fense exi sted between January 1, 2002 and Decenber 31, 2003.
| nasmuch as no habitual offense existed, the finding of three
prior convictions was not, as the majority posits, “intrinsic to
and ‘enmeshed’ in” HRS § 291E-61. 1d. Rather, the finding of
three prior convictions was “extrinsic,” or “separable fromthe
offense [of plain QU] itself.” Tafoya, 91 Hawai ‘i at 271, 982
P.2d at 900.
C.

In order to reach its result, the majority enbarks upon
a node of decision unique in its lack of reference to the case
presented. The proposition advanced by the mgjority was not
argued or briefed by the parties, or decided by the court. No
factual basis exists in the record for application of the
principles in Schroeder and Tafoya. The majority’s hol ding,
then, constitutes an advisory opinion to one side on how future
cases under the new statute may be saved from notions for
dism ssal. The mpjority’ s rationale does not rest on a
conpari son between the | anguage of the repeal ed and new stat utes
and, accordingly, distorts the “substantial re-enactnment” rule.

In msapplying In re Dapper and Sekt, the majority’s decision

casts our case law on repeals into disarray. | respectfully
cannot agree with such an approach.
X.
It should be observed that a third basis for charging
the of fense described in HRS 8§ 291-4.4(a)(3) was that “[a] person
- 25-
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operates or assunes actual physical control of the operation of
any vehicle while under the influence of any drug which inpairs
such person’s ability to operate the vehicle in a careful and
prudent manner.” (Enphasis added.) It was indicated that the
term “drug” as used in that section “shall nean any controlled
substance as defined and enunerated on schedules | through IV of
chapter 329.” HRS § 291-4.4(a)(3).

In contrast, HRS 8§ 291E-61(a)(2) nakes the sane
reference to “the influence of any drug that inpairs the person’s
ability to operate the vehicle in a careful and prudent manner”
but does not define the term*“drug”. (Enphasis added.)
Consequently, HRS 8§ 261E-61(a)(2) broadens the statute to
enconpass “any drug” that causes the prescribed inpairnent. The
breadth of the new statute thus extends beyond that previously
specified in the denom nated schedul es. Rather than “clarifying”
the prior statute, the lack of a definition raises new questions

of the scope of the term*®“drug,” has nothing to do with

rearrangenent of clauses, or the deletion of superseded

provi sions, -- grounds that would warrant application of the
substantial reenactnment exception. In re Dapper, 454 P.2d at
908. In elimnating the definition for “any drug” that was

contained in the repeal ed statute, the new statute refashions the
nature of the offense. Therefore, again, HRS 8§ 291E-61(a)(2)
does not substantially reenact HRS § 291-4.4(a)(3).

Xl .

O her changes reflected in HRS § 291E-61 woul d
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critically affect the evidence to be adduced at trial. HRS
8§ 291-4.4(b) defined what offenses were to be considered as
“driving under the influence” offenses for the purposes of
determ ning prior convictions. HRS § 291-4.4(b) stated that
“these of fenses include violations under HRS 88 291-4 [ (driving
under the influence of intoxicating liquor)], 291-7 [(driving
under the influence of drugs)], or 707-702.5 [(negligent hom cide
inthe first degree)], or violation of |aws in another
jurisdiction that requires proof of each el enent of the offenses
puni shabl e under either this section or section 291-4, 291-7, or
707-702.5 if commtted in Hawai‘i.” Accordingly, HRS § 291-
4.4(b) defined a prior conviction in this state as “a violation
of this section'? or section 291-4, 291-7, or 707-702.5.”

HRS § 291E-61 differs in tw ways. First, with regard
to in-state convictions, unlike HRS § 291-4.4(b), HRS 88§ 291E-

61(c)*® and 291E-4(a) add a violation of HRS § 200-81 to the |ist

12 “This section” refers to HRS § 291-4.4 pertaining to habitually
driving under the influence of intoxicating |liquor.

13 Wth regard to convictions within the state, HRS § 291E-61(c) (1)
provi des that “[c]onviction under this section or section 291E-4(a)
shall be considered a prior conviction for the purposes of inposing
sentence”[.] In turn, HRS 8 291E-4(a) (Supp. 2000) indicates as follows:

(a) Any:

(1) Conviction for an offense under section 200-81
[ (operating a vessel under influence of
intoxicating liquor)], 291-4, 291-4.4, or 291-7,
as those sections were in effect on December 31,
2001; or

(2) Conviction in any other state or federa
jurisdiction for an offense that is comparable
to operating or being in physical control of a
vehicle while having either an unlawful al coho
concentration or an unlawful drug content in the
bl ood or urine or while under the influence of
an i ntoxicant;

shall be counted as a prior offense for purposes of section
(continued. . .)
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of Hawai ‘i offenses that lead to a “habitual” OU offender
sentenci ng. Hence, whereas, HRS 8§ 291E-61(c)(1) includes a
convi ction under HRS 8§ 200-81 in the subject offenses, HRS § 291-
4.4 did not. Accordingly, HRS 8§ 291E-61(c) does not
substantially re-enact HRS § 291-4.4(b).

Second, there are critical differences between
HRS 88 291-4.4(b) and 291E-61(c)(2) with regard to foreign
convictions treated as “prior convictions” to be counted toward
the class C felony violation. HRS 8§ 291-4.4 defined an extra
jurisdiction conviction as a “violation of laws in another

jurisdiction that requires proof of each el enent of the offenses

puni shabl e under either this section or section 291-4, 291-7, or
707-702.5 if commtted in Hawai ‘i.” (Enphasis added.) However,
HRS 8§ 291E-61(c)(2) defines such convictions as a “[c]onviction
in any other state or federal jurisdiction for an offense that is
conparabl e to operating or being in physical control of a vehicle
whi | e having either an unlawful al cohol concentration or an
unl awful drug content in the blood or urine or while under the
i nfluence of an intoxicant.” (Enphasis added.)

Because HRS § 291-4.4 mandated that convictions in the
foreign jurisdiction “require[] proof of each element of the
of fenses puni shabl e under either this section or section 291-4,

291-7, or 707-702.5" and HRS 8§ 291E-61 only requires that the

3. .. continued)
291E-41 or 291E-61.

(Emphases added.)
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foreign conviction be “conparable to operating or being in

physi cal control of a vehicle while having either an unl awf ul
al cohol concentration or an unlawful drug content in the blood or

urine or while under the influence of an intoxicant,” (enphasis
added), HRS 8§ 291E-61 is significantly broader in scope. HRS

8§ 291E-61(c)(2) extends the reach of the statute by tallying as
rel evant those convictions which are only “conparabl e” and hence,
need not contain elenments of the intoxicant offense as defined in
this jurisdiction. Consequently, HRS § 291-4.4(b) is not
substantially re-enacted in HRS § 291E-61(c)(2). As with the

ot her changes, the substantial differences in HRS § 291E-61

plainly “affect the continuous operation of the [prior] law,” of

HRS § 291-4.4(b). 1n re Dapper, 454 P.2d at 908. This is

contrary to the presuned |legislative intent “not” to do so, which
presuned intent is the underlying justification for the
substanti al reenactnent rule.
X,
In the face of the major disparities enunerated above,
we are precluded from “saving” the repealed statute by the guise

of a substantial reenactnent exception. Cf. State v. Myer, 62

Haw. 74, 77, 595 P.2d 288, 291 (1979) (“Even where the Court is
convinced in its owmn mnd that the Legislature really neant and
i nt ended sonet hi ng not expressed by the phraseol ogy of the Act,
it has no authority to depart fromthe plain nmeaning of the

| anguage used.” (Quoting Queen v. San Tana, 9 Haw. 106, 108

(1893)); San Tana, 9 Haw. at 108 (adopting the words of Lord
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Campbel |l in 1853, as follows: *“I cannot doubt . . . what the
intention of the Legislature was, but that intention has not been
carried into effect by the | anguage used[,]” and thus “[i]t is
far better that we should abide by the words of the statute than
seek to reformit according to the supposed intention[]” for
“[e]very deparature fromthe clear |anguage of the statute is in
effect an assunption of legislative powers by the Court[]”).
Based on the foregoing, | would affirmthe court’s June 21, 2002

order dismssing the indictnent w thout prejudice.!*

14 I believe the other grounds raised by the prosecution on appeal
were not meritorious.
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